Subject: Information requested by Hearing Panel

Sent: 10/05/2024, 1:01:00 pm
From: The Balanced Dog<kathleen@balanceddog.co.nz>
To: IHP Info

Attachments: Easement information for Tulloch Place Papanui.pdf

Good afternoon,

When | appeared before the Hearing Panel on 15 April, they requested additional information about the easement along my
property. | have scanned the information | have available on this in my personal record and it is attached.

| would appreciate a copy of this email and its attachment being forwarded to members of the hearing panel. | have submitted
that private drains should be deemed to be a Qualifying Matter notably because re-development of properties will undoubtedly
change the nature and characteristic of water drainage. The instigator of the developments should be required to consult and
gain approval from us on the changes proposed to the property with assurances that downstream and upstream flows have been
appropriately designed.

As noted in the hearing, the information on private drains does exist on site plans and is included in the Land Information
Memorandum and title search. The onus should be on the proposed developer to seek our approval for changes to drainage so
that we do not incur costs for repairs and legal action in civil matters later on. Since infill developments tend to cover the entire
property with buildings, there is a very real risk that private drainage will be damaged and owners on the easement will have
absolutely no say: David vs Goliath. Damage may only be discovered well after the developer has departed.

Please acknowledge receipt.

Kind regards,
Kathleen Crisley

Kathleen Crisley, CCFT, CSMT, CTMT, SCMT

Principal Therapist, Fear-Free certified professional
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Subdivisions: Section 283 (whereby as a condition of approval of 2 scheme plan of 2
subdivision the owner could be required to construct drains) was repealed by s 362
Resource Management Act 1991 (1991 No 693.8 Section 93) was repealed by
s 12(2)(a) Local Government Amendment Act 1981 (1981 No 13). Neither of these
sections was re-cnacted by the Resource Management ‘Act provisions for subdivision.
Connection of propery public drains: ‘While a territori authority may require 2
landowner to connect 2 private drain to a public drain, there is no statuto authority
which allows a ratepayer to compel a territorial authority to connect is or her
roperty to a public drain. See Huntly Borougn v South Education Board
r1963] NZLR 282 (CA); Stubbs v Taumnarunui rough {1975] 1 NZLR 125, 132.
Other powers: Section 673 allows 2 territorial authority to agree with the owner of any
premises 10 execute any drainage works on those C?remises.
Carrying out of drainage work: See the Plumbers, asfitters, and Drainlayers Act 1976
and Drainage and Plumbing Regulations 1978 (Chapter 35). Pursuant to reg87, 3
it from the res nsible territorial authority is required for any drainage work or
sanitary plumbing W ich is not exempted.

[460. Construction of private drains through adjoining premisos——(l) Where,
in the opinion of the council, the only practical route of any new private drain is
through one or more adjoining prcmises, and any owner Of owners of any of those

remises will not consent to its construction, the council may, pursuant to 2
resolution in that behalf, of which notice shall be given 10 the owner Oor owners
withholding his or their consent as aforesaid, enter upon his or their premises and
execute, provide, and do all or any of the works, materials, and things which the
council considers necessary, in order that the drain shall be laid in an efficient
manner.

2) Before passing @ resolution under subsection 21) of this section, the council
shall give to every owner refusing his consent as aforesaid an opportunity to be
heard before 2 committee of the council.

(3) The cost incurred by the council in carrying out the said work, including
the gaymem of compensation of injurious affection to any remises through
which the drain is laid, shall be paya le by the council in the first instance, and
may be recovered by it from the owner of the land to be served by the private
drain; and section 465 of this Act shall apply with respect to the amount SO
recoverable as if it were an advance made by the council under section 463 of this

(4) If agreement cannot be reached between the council and any claimant for
any injurious affection, the matter shall be determined as if the work were 2
public work and the claim were a claim for injurious affection in respect thereof
under [[the Public Works Act 1981]].
Injurious affection claims: Compensation for injurious affection is available pursuant to
s 63 Public Works Act 1981 (Chapter 12).

[461. Further provisions with respect to private drains—(1) Where an private
drain constructed with the consent of the OWnerIS of all the lands 2 ected or
constructed by the council pursuant to section 460 of this Act passes through or
serves separately owned premises, there shall be attached to each and all of the
lands served by that private drain the following rights, namely:
23 A right to the free and uninterrupted use of that private drain; and
A right for the occupiers Or any of them to enter upon all lands served by
that drain, or through which it passes, for the purpose of relaying Or
effecting necessary repairs t0 the drain; and
(c) A right to contribution from the owners or occupiers of other lands sO
served by that drain towards the cost of executing, providing, and doing all
or any of the things required in respect of the drain by this Part of this Act
or any bylaw; and
(d) A right to contribution from the owners Or occupiers of those other lands
towards the cost of all necessary relaying of or repairs to the drain; and
(e) A right to the recovery from the owners Or occupiers of those other lands
through which that drain passes but which are not served by the drain of
the cost of any repairs to the drain necessitated by any wilful or negligent
act of those owners of occupiers,—
and those rights, upon 2 certificate being furnished by the {[principal
administrative officer]] that any of the lands is actually served by that drain,
together with such plans (if ang as the District Land Registrar requires, shall be
i egistrar against the titles to all the other lands sO
served by the drain, and also, in the case of the right to free and uninterrupted
use of the drain and the right to enter upon land to effect necessary relaying or
repairs, or to recover under [[paragraph (e)1] of this subsection the cost of any
repairs to the drain, against the titles t0 the lands through which the drain passes.
(2) The District Land Registrar, on the receipt him of a certificate signed by
the [[principal administrative officer]] that any of the said lands is actually served
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by that private drain, shall enter on the register and upon the outstanding
duplicate certificate of title for that land, which certificate of title shall be
produced to him for that pu

(a) Particulars of the certificate given by the [[principal administrative

officer]]; and
) A memorandum that there are attached to the land the rights specified in
subsection (1) of this section.

(3) If any question arises as to the liability of any owner or occupier under any
provision of subsection (1) of this section, a [[District Court]] shall have
]uriisldli)ctign ;o hear and determine the question, and the decision of the Court
shall be final.

Subs (1) amended by s 39 Local Government Ameadment Act 1980 1980 No 8225)
Subs (3) amended by s 18(2) District Courts Amendment Act 1979 (1979 No 125).

Effect: The section affects not only the lands served by a private drain, but also the lands
through which the drain passes (see subs (1)(b) and (¢)). The effect of the section is
to create legal easements appurtenant to, or over, the separately owned premises that

rivate drains pass through or serve. See EC Adams, “Registration of Drainage
%cmf' icates pursuant to the Municipal Corporations Act” [1962] NZLJ 395.

Registration of certificate: The rights specified in subs (1) arise quite independently of the
registration of the principal administrative officer’s certificate and bind successive
owners even if not registered: ArchavRabimonW) 11 MCD 209; Seed v
Langham 18/12/92, Ellis J, HC Wellington CP699/91. While registration is evidence of
those rights, it is not necessary to constitute them.

[462. Council may declare private drain to be public drain—(1) The council
may, by resolution passed at a meeting of which at least 14 days’ public notice has
been given, declare any specified private drain in the district to be a public drain.

(2) For the purposes of this section, every drain constructed for State housing
purposes under the Housing Act 1955 and serving 2 or more properties, or
carrying water from any road channel or sump over or under any land to a
watercourse or public drain, shall be deemed to be a Xrivate drain.

(3) Where a certificate under section 461 of this Act in relation to any private
drain has been entered on the register pursuant to that section or the
corresponding provisions of any former enactment and the drain has been
declared to be a public drain pursuant to subsection (1) of this section,—

(a) The [[principal administrative officer]] s send to the District Land
Registrar an authenticated copy of the resolution under that subsection;
and

(b) The District Land Registrar shall enter on the register and on the
outstanding certificates of title to the lands served by that drain (which
shall be produced to him for the purpose) a memorandum that the drain
has become a public drain.

Actual control: Note that, pursuant to s 441(2), any private sewerage or stormwater drain
that has been under the actual and conscious control of a territorial authority for at

least 20 years, is deemed to be a public drain. See Petone Borough v Daubney [1954]
NZLR 305, 327-328

CA).
State housing (subs (2)):(’111i2 subsection was necessary because a drainage scheme in a
State housing area may affect only land owned by the Crown.

Money Payable by Owners and Occupiers

[463. Advances by council to owners in respect of cost of drainage
connections—(1) The council may make advances to the owner of any premises
for the purpose of enabling him to do all things necessary (including the provision
of all fittings for the proper disposal of waste waters and sewage) to connect the
premises with the drainage system of the district or to effect repairs to any such
connection in compliance, in either case, with the due requirements of the council
gnqer this Part of this Act or under any other Act or any bylaw relating to

rainage.
2) %nstead of making an advance as aforesaid to any owner, the council may,
by agreement with him, itself do such things as aforesaid, and all money expended
by the council pursuant to that agreement, together with a sum not ex ing 10
gcrccnt of the amount so expended by the council to cover the cost of supervision
y the officers or agents of the council, shall be deemed to be an advance for the
purposes of this section.

) The council and the owner may agree that the amount of any advance shall
be répayable in one amount at a fixed time with interest at a rate per annum as
fixed by the council, pursuant to section 221 of this Act, or by instalments
extending over a number of years with interest not exceeding a rate so fixed. That
agreement may contain any incidental [grovisions and may provide for the earlier

payment of instalments, or any of them, on terms to mentioned in the
agreement: -
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2 Certificate 745638. Certificate 745638 are subject tO
: Lt B i 1 a Municipal
(iii)Lease 778832 of Flat 2 and Garage gggggggtzgnsEAét)ﬂggl&the UmiLelpa :
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Subdivisions: Section 283 (whereby as a condition of approval of 2 scheme plan of 2
subdivision the owner could be required to construct drains) was repealed by s 362
Resource Management Act 1991 (1991 No 693.8 Section 93) was repealed by
s 12(2)(a) Local Government Amendment Act 1981 (1981 No 13). Neither of these
sections was re-cnacted by the Resource Management ‘Act provisions for subdivision.
Connection of propery public drains: ‘While a territori authority may require 2
landowner to connect 2 private drain to a public drain, there is no statuto authority
which allows a ratepayer to compel a territorial authority to connect is or her
roperty to a public drain. See Huntly Borougn v South Education Board
r1963] NZLR 282 (CA); Stubbs v Taumnarunui rough {1975] 1 NZLR 125, 132.
Other powers: Section 673 allows 2 territorial authority to agree with the owner of any
premises 10 execute any drainage works on those C?remises.
Carrying out of drainage work: See the Plumbers, asfitters, and Drainlayers Act 1976
and Drainage and Plumbing Regulations 1978 (Chapter 35). Pursuant to reg87, 3
it from the res nsible territorial authority is required for any drainage work or
sanitary plumbing W ich is not exempted.

[460. Construction of private drains through adjoining premisos——(l) Where,
in the opinion of the council, the only practical route of any new private drain is
through one or more adjoining prcmises, and any owner Of owners of any of those

remises will not consent to its construction, the council may, pursuant to 2
resolution in that behalf, of which notice shall be given 10 the owner Oor owners
withholding his or their consent as aforesaid, enter upon his or their premises and
execute, provide, and do all or any of the works, materials, and things which the
council considers necessary, in order that the drain shall be laid in an efficient
manner.

2) Before passing @ resolution under subsection 21) of this section, the council
shall give to every owner refusing his consent as aforesaid an opportunity to be
heard before 2 committee of the council.

(3) The cost incurred by the council in carrying out the said work, including
the gaymem of compensation of injurious affection to any remises through
which the drain is laid, shall be paya le by the council in the first instance, and
may be recovered by it from the owner of the land to be served by the private
drain; and section 465 of this Act shall apply with respect to the amount SO
recoverable as if it were an advance made by the council under section 463 of this

(4) If agreement cannot be reached between the council and any claimant for
any injurious affection, the matter shall be determined as if the work were 2
public work and the claim were a claim for injurious affection in respect thereof
under [[the Public Works Act 1981]].
Injurious affection claims: Compensation for injurious affection is available pursuant to
s 63 Public Works Act 1981 (Chapter 12).

[461. Further provisions with respect to private drains—(1) Where an private
drain constructed with the consent of the OWnerIS of all the lands 2 ected or
constructed by the council pursuant to section 460 of this Act passes through or
serves separately owned premises, there shall be attached to each and all of the
lands served by that private drain the following rights, namely:
23 A right to the free and uninterrupted use of that private drain; and
A right for the occupiers Or any of them to enter upon all lands served by
that drain, or through which it passes, for the purpose of relaying Or
effecting necessary repairs t0 the drain; and
(c) A right to contribution from the owners or occupiers of other lands sO
served by that drain towards the cost of executing, providing, and doing all
or any of the things required in respect of the drain by this Part of this Act
or any bylaw; and
(d) A right to contribution from the owners Or occupiers of those other lands
towards the cost of all necessary relaying of or repairs to the drain; and
(e) A right to the recovery from the owners Or occupiers of those other lands
through which that drain passes but which are not served by the drain of
the cost of any repairs to the drain necessitated by any wilful or negligent
act of those owners of occupiers,—
and those rights, upon 2 certificate being furnished by the {[principal
administrative officer]] that any of the lands is actually served by that drain,
together with such plans (if ang as the District Land Registrar requires, shall be
i egistrar against the titles to all the other lands sO
served by the drain, and also, in the case of the right to free and uninterrupted
use of the drain and the right to enter upon land to effect necessary relaying or
repairs, or to recover under [[paragraph (e)1] of this subsection the cost of any
repairs to the drain, against the titles t0 the lands through which the drain passes.
(2) The District Land Registrar, on the receipt him of a certificate signed by
the [[principal administrative officer]] that any of the said lands is actually served
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by that private drain, shall enter on the register and upon the outstanding
duplicate certificate of title for that land, which certificate of title shall be
produced to him for that pu

(a) Particulars of the certificate given by the [[principal administrative

officer]]; and
) A memorandum that there are attached to the land the rights specified in
subsection (1) of this section.

(3) If any question arises as to the liability of any owner or occupier under any
provision of subsection (1) of this section, a [[District Court]] shall have
]uriisldli)ctign ;o hear and determine the question, and the decision of the Court
shall be final.

Subs (1) amended by s 39 Local Government Ameadment Act 1980 1980 No 8225)
Subs (3) amended by s 18(2) District Courts Amendment Act 1979 (1979 No 125).

Effect: The section affects not only the lands served by a private drain, but also the lands
through which the drain passes (see subs (1)(b) and (¢)). The effect of the section is
to create legal easements appurtenant to, or over, the separately owned premises that

rivate drains pass through or serve. See EC Adams, “Registration of Drainage
%cmf' icates pursuant to the Municipal Corporations Act” [1962] NZLJ 395.

Registration of certificate: The rights specified in subs (1) arise quite independently of the
registration of the principal administrative officer’s certificate and bind successive
owners even if not registered: ArchavRabimonW) 11 MCD 209; Seed v
Langham 18/12/92, Ellis J, HC Wellington CP699/91. While registration is evidence of
those rights, it is not necessary to constitute them.

[462. Council may declare private drain to be public drain—(1) The council
may, by resolution passed at a meeting of which at least 14 days’ public notice has
been given, declare any specified private drain in the district to be a public drain.

(2) For the purposes of this section, every drain constructed for State housing
purposes under the Housing Act 1955 and serving 2 or more properties, or
carrying water from any road channel or sump over or under any land to a
watercourse or public drain, shall be deemed to be a Xrivate drain.

(3) Where a certificate under section 461 of this Act in relation to any private
drain has been entered on the register pursuant to that section or the
corresponding provisions of any former enactment and the drain has been
declared to be a public drain pursuant to subsection (1) of this section,—

(a) The [[principal administrative officer]] s send to the District Land
Registrar an authenticated copy of the resolution under that subsection;
and

(b) The District Land Registrar shall enter on the register and on the
outstanding certificates of title to the lands served by that drain (which
shall be produced to him for the purpose) a memorandum that the drain
has become a public drain.

Actual control: Note that, pursuant to s 441(2), any private sewerage or stormwater drain
that has been under the actual and conscious control of a territorial authority for at

least 20 years, is deemed to be a public drain. See Petone Borough v Daubney [1954]
NZLR 305, 327-328

CA).
State housing (subs (2)):(’111i2 subsection was necessary because a drainage scheme in a
State housing area may affect only land owned by the Crown.

Money Payable by Owners and Occupiers

[463. Advances by council to owners in respect of cost of drainage
connections—(1) The council may make advances to the owner of any premises
for the purpose of enabling him to do all things necessary (including the provision
of all fittings for the proper disposal of waste waters and sewage) to connect the
premises with the drainage system of the district or to effect repairs to any such
connection in compliance, in either case, with the due requirements of the council
gnqer this Part of this Act or under any other Act or any bylaw relating to

rainage.
2) %nstead of making an advance as aforesaid to any owner, the council may,
by agreement with him, itself do such things as aforesaid, and all money expended
by the council pursuant to that agreement, together with a sum not ex ing 10
gcrccnt of the amount so expended by the council to cover the cost of supervision
y the officers or agents of the council, shall be deemed to be an advance for the
purposes of this section.

) The council and the owner may agree that the amount of any advance shall
be répayable in one amount at a fixed time with interest at a rate per annum as
fixed by the council, pursuant to section 221 of this Act, or by instalments
extending over a number of years with interest not exceeding a rate so fixed. That
agreement may contain any incidental [grovisions and may provide for the earlier

payment of instalments, or any of them, on terms to mentioned in the
agreement: -
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